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INSTRUCTIONS:
This is the decision in your case. Al documents have been returned to the office that originally decided your case. Any
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I£ you belicve the law was inappropriately applied or the analysis used in reaching the decislon was inconsisient with the
information provided or with precedent decisions, you may file 2 motion to reconsider. Such a motion must state the
regsons for reconsideration and be supported by any pertinent precedent decisions,  Any motion fo reconsider must be
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excent that fatlure to file before this period expires may be excused in the discretion of the Service where it is
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C.F.R. 103.7.
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DISCUSSION: The preference viga petition wag denied by the
Director, Verment Service (enter, and is now before the Agsociate
Commigsgioner for Examinations on appeal. The appeal will be
dismigsed.

The petitioner ig a restaurant. It seeks to employ the beneficiary

~permanently in the United States as a baker. As reguired by
gtavute, the petition is accompanied by an individual labor
certification approved by the Department of Labor. The director

determined that the petitioner had not established that it had the
financial ability to pay the beneficiary the proffered wage as of
the priority date of the visa petition.

On appeal, the petitioner submits a statement and additional
evidence.

Section 203 (b} {3) (A) (1) of the Immigration and Nationalitcty Act {ths
Act), 8 U.S5.C. 1153(b)(3)(A) (1), provides for the granting of
preference classification to gualified immigrants who are capable,
at the time of petitioning for clasgificaticon under this paragraph,
of performing skilled laber (requiring at least two years tralining
or experience), not of a temporary or seasonal nature, for which
gqualified workers are ncot available in the United States.

8 C.F.R. 204.5(g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which reguires an offer of employment must be accompanied
by evidence that the prospective United States emplover
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence
of thisg ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
statements.

Eligibility in this matter hinges on the petitioner’'s ability to
pay the wage offered as of the petition’'s priority date, which isg
the date the reguest for labor certification was accepted for
procegging by any coffice within the employment system of the
Department of Labor. Matter of Wing's Tes House, 16 I&N Dec. 158
(Act. Reg. Comm. 1377). Here, the petition’s priority date is
February 22, 18%9. The beneficiarv’s salary asg stated on the labor
certification is $11.32 per hour or $23,545.60 per annum.

The petitioner initially submitted an illegible copy of its 1999
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U.5. Individual Income Tax Return. On August 20, 2001, the
director reguested additicnal evidence of the petiticner’s agbility
to pay the proffered wage to include the petiticner’s 1599 and 2000
federal tax returns.

In regponse, counsel gubmitted copies of the petitioner’s 1998 and
2000 Form 1040 U.S. Individual Income Tax Return. The petitioner’s
1858 Porm 1040 reflected an adjusted gross income of $65,006. The
tax return for 2000 reflected an adjusted grogg income of §73,447,

The director determined that the documentation wasg insufficient to
egtablisgh that the petitioner had the ability to pay the proffered
wage and denied the petiticn accordingly.

On appeal, the petitioner states:

1~ I am the new owner of West Fitchburce Restaurant as of
Cctober 4, 2000

2- I do intend to sponsor the beneficiary.

3- The atty of records made an errcor indicating that the
restaurant wag sgole proprietorship, in fact it was a

corporation,.

4- I need 40 days in order to provide your departiment
with the proper evidence

5- Attachments : Money corder check $110.00

copy of my 2000 tax return [three month]

cepy of purchase and sale agreement of purchase of stocks
I thank you and appreciate your assistance in this
matter.

The record containg a copy of a stock purchase and sale agreement
which shows that [l o cht the restaurant from Stavros
n Gctoker 31, 2000, and a copy of
2000 Form 1040 U. 8 Individual Income Tax ReCuril wWHlCh rer . &acts an
adjusted greogsg income of $11,9%64. No copies of the petitioner’'s
Corporation Tax Form for 2000 was provided. In addition, the 19%%
Corporation Tax Form for the prior petitioner was not gubmitted.

No additicnal evidence of the petitioner’s ability to pay the wage
offered hag been received to date. Accordingly, after a review of
the evidence submitted, 1t is concluded that the petitioner has not
established that it had sufficient available funds to pay the
sgalary offered as of the priority date of the petition and
continuing o pressnt.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 2%1 of the Act, 8 U.8.C. 1361. The petitiocner
hag not met that burden.

ORDER: The appeal is dismissed.



